Federal Acquisition Regulation

(i) Relates to any payment made on the
basis of billing rates; or

(ii) Will be used in negotiating the final
contract price; or

(2) The final statement of costs incurred
and estimated to be incurred under the In-
centive Price Revision clause (if applicable),
which is used to establish the final contract
price.

(b) Contractors which include unallowable
indirect costs in a proposal may be subject
to penalties. The penalties are prescribed in
10 U.S.C. 2324 or 41 U.S.C. 256, as applicable,
which is implemented in section 42.709 of the
Federal Acquisition Regulation (FAR).

(c) The Contractor shall not include in any
proposal any cost that is unallowable, as de-
fined in Subpart 2.1 of the FAR, or an execu-
tive agency supplement to the FAR.

(d) If the Contracting Officer determines
that a cost submitted by the Contractor in
its proposal is expressly unallowable under a
cost principle in the FAR, or an executive
agency supplement to the FAR, that defines
the allowability of specific selected costs,
the Contractor shall be assessed a penalty
equal to—

(1) The amount of the disallowed cost allo-
cated to this contract; plus

(2) Simple interest, to be computed—

(i) On the amount the Contractor was paid
(whether as a progress or billing payment) in
excess of the amount to which the Con-
tractor was entitled; and

(ii) Using the applicable rate effective for
each six-month interval prescribed by the
Secretary of the Treasury pursuant to Pub.
L. 92-41 (85 Stat. 97).

(e) If the Contracting Officer determines
that a cost submitted by the Contractor in
its proposal includes a cost previously deter-
mined to be unallowable for that Contractor,
then the Contractor will be assessed a pen-
alty in an amount equal to two times the
amount of the disallowed cost allocated to
this contract.

(f) Determinations under paragraphs (d)
and (e) of this clause are final decisions with-
in the meaning of the Contract Disputes Act
of 1978 (41 U.S.C. 601, et seq.).

(g) Pursuant to the criteria in FAR 42.709-
5, the Contracting Officer may waive the
penalties in paragraph (d) or (e) of this
clause.

(h) Payment by the Contractor of any pen-
alty assessed under this clause does not con-
stitute repayment to the Government of any
unallowable cost which has been paid by the
Government to the Contractor.

(End of clause)

[60 FR 42659, Aug. 16, 1995, as amended at 66
FR 2135, Jan. 10, 2001]

52.242-10

52.242-4 Certification of Final Indirect
Costs.

As prescribed in 42.703-2(f), insert the
following clause:

CERTIFICATION OF FINAL INDIRECT COSTS (JAN
1997)

(a) The Contractor shall—

(1) Certify any proposal to establish or
modify final indirect cost rates;

(2) Use the format in paragraph (c) of this
clause to certify; and

(3) Have the certificate signed by an indi-
vidual of the Contractor’s organization at a
level no lower than a vice president or chief
financial officer of the business segment of
the Contractor that submits the proposal.

(b) Failure by the Contractor to submit a
signed certificate, as described in this
clause, may result in final indirect costs at
rates unilaterally established by the Con-
tracting Officer.

(c) The certificate of final indirect costs
shall read as follows:

CERTIFICATE OF FINAL INDIRECT COSTS

This is to certify that I have reviewed this
proposal to establish final indirect cost rates
and to the best of my knowledge and belief:

1. All costs included in this proposal
(identify proposal and date) to establish final
indirect cost rates for (identify period covered
by rate) are allowable in accordance with the
cost principles of the Federal Acquisition
Regulation (FAR) and its supplements appli-
cable to the contracts to which the final in-
direct cost rates will apply; and

2. This proposal does not include any costs
which are expressly unallowable under appli-
cable cost principles of the FAR or its sup-
plements.

Firm:

Signature: -
Name of Certifying Official:
Title:

Date of Execution:

(End of clause)

[60 FR 42664, Aug. 16, 1995, as amended at 62
FR 239, Jan. 2, 1997]

52.242-5—52.242-9 [Reserved]

52.242-10 F.o.b. Origin—Government
Bills of Lading or Prepaid Postage.

As prescribed in 42.1404-2(a), insert
the following clause in solicitations
and contracts when f.o.b origin ship-
ments are to be made using Govern-
ment bills of lading or prepaid postage:
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